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— Abstract

The Significance and Limitations of Analytic
Jurisprudence

Gunoo Kim

Analytic jurisprudence can be understood as an application of the
ideal of conceptual analysis as pursued by contemporary analytic
philosophy into legal theory. The ideal represents the belief that
conceptual analysis would reveal the a priori and universal features of
law. According to this belief, conceptual analysis is value-neutral and
autonomous since it relies upon the first-person intuitions of the analyst
herself.

Another way of seeing analytic jurisprudence is to see it in its own
history, i.e, the history from Austin, via Hart, to Raz and Coleman. Their
analytic jurisprudence involved the ideal of conceptual analysis as its
common and essential element. Hart' legal theory, in particular, opened a
new horizon of legal philosophy---analytic jurisprudence.

At the same time, however, such an inquiry lost its rich content and
a variety of approaches it had been proud of. The inquiry has become
that of a sort of “exclusion” and “subtraction.” Of course, these
limitations leveled against analytic jurisprudence would not go for the
entire members of it. This is because, as suggested above, insofar as
Hart's analytic jurisprudence is concerned, it deserves to be 'mon-analytic'
in that it is anti-essentialist, hermeneutic and constructive in a sense.

Therefore, if assuming that there is no room for such disagreement,

the main history since Hart can be summarized as an attempt to share the
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limitations of analytic jurisprudence stated above, on the one hand, and

challenge and offer an alternative to it, on the other.
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32) Hovenkamp, Federal Antitrust Policy, The Law of Competition and its Practice3rd ed), WestGroup,
2005, p. 602, m=r AHPHA FAALO|EL EAIAFE(http:/www.uscourts.gov/uscourts/Statistics
[JudicialFactsAndFigures/2010/Tabled04.pdf) 2.

33) Daniel A. Crane, The Institutional Structure of Antitrust Enforcement, Oxford University, 2011, pp.
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71 1950-1954139) 7I7F Bk AR AaAbde vzt Hdtka vk =3 1940
ol AR} AH-a%(government litigation)S $AF oM 1940t 56 1965744 ARt 34
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34) o]a}e] AW Crane, supra note 33, pp. 53-54 F%.

35) Bigelow v. RKO Radio Pictures, Inc., 321 U.S. 251(1946).

36) Richard A. Posner, A Statistical Study of Antitrust Enforcement, Journal of Law and Economics
Vol. 13, No. 2 (Oct., 1970), p. 374.
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39) Hanover Shoe, Inc. v. United Shoe Machinery Corp., 392 U.S. 481(1968).
40) Crane, supra note 33, p.55°] <J3PH, Douglas Ginsburg & Leah Brannon, Determinants of Private

Antitrust Enforcement in the United States, Competition Policy International, Autumn 2005, at 37
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43) Tllinois Brick Co. v. State of Illinois, 431 U.S. 720(1977).
44) Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corp. 475 U.S. 574.
45) ¥4 0= Posner, Easterbrook, Borl, Scalia 5
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District of California (San Francisco); Western District of Missouri (Kansas City); and Northern
District of Georgia (Atlanta).

50) supra note 48, Table 4.

51) supra note 48, Table 5.

52) Robert H. Lande & Joshua P. Davis, Benefits from Antitrust Enforcement @ An Analysis of Forty
Cases, University of San Francisco Law Review, Volume 42(spring 2008), pp. 879-918.
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& 5 RE AR} R AN

EF 7I9eS 7FE P F AES L olF 43 delA 55, 715

91) A&EF, AA=E, 335W 2 Hf 6, @ +4 F=x

92) Re Vitamins Antitrust Litigation, Misc, No. 99-197(D.D.C. Sept. 17, 2002)

93) &3}, “EUA 9] YA Aol A3t A7 FAAE A1525.(2010. 9.), 239H

94) AA Fwe AR FAVF 250X G2 Apole g ARE WA ATy 993
7t AR AL dWeolsd 4 JEE 3 AlEE Wil - Commission notice [2006],
supra note 21, paras. 14 - 21.

95) AFAE AA EE ARGAE dlaldk RS2 MSADZE 7EEe 1A F kAl gt o)
& flg]el] AAo R Washe Aolth o= $193] sl ARt Hia SR o8dE F
Atk 719AES AW 4S5 AP Fr da 7eERE Ptk - Commission notice
[2006], supra note 21, paras. 31-32.

96) Commission notice [2006], supra note 21, paras. 33-34.

/\015} il 939] =1, 239 0|3} 9|, if 909] =, 347H.
o]} ¢, it 869 +=it, 346-347H.
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101) Commission notice [2006], supra note 21, para 34.
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104) Council regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty

105) Commission Notice on co-operation between the Commission and the courts of the EU Member
States in the application of Articles 81 and 82 EC, [2004] OJ C 101/54

106) ¢ Commission Notice [2004] OJ C 101/54, para 26.

107) Council rgulation (EC) No 1049/2001 of the European Parliament and og the council of 30 May
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108) Commission notice [2006], supra note 21, para 40.

109) Commission notice [2006], supra note 21, paras 34.
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113) o]3} 9], &f 909 =, 350-3514.
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116) http://www.bundeskartellamt.de/wEnglisch/News/press/2012_01_30.php Z+Z.

117) National Grid Electricity Transmission Plc v ABB Ltd and others, [2012] EWHC 869(Ch), 4 April
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118) &#f 114¢] ¥4 para 16.
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127) & FA9 AA4 509 395(2003. 9. 9.) 2 Mitsuo Matsushita, Reforming The Enforcement of The
Japanese Antimonopoly Law. Loyola University of Chicago Law Journal vol. 41.(2010), p.533 #z.
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(=28 g 1 2013.01.11, AADHAIY : 2013.02.15, AITHEA LY : 2013.03.20)

2 oAl 3

728 (cartel), 21U Al (leniency), <=3ll4lj/d7 7+(damage claim),

38] i} (treble damages), A& < (joint and several liability),

1] 3 2 (confidentiality)
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— Abstract

Study on Interaction between Leniency Program and
Damage Claim

Sun Hee Lee

The leniency program is a device for detection and deterrence of
cartel. However, private claims for damages suffered from cartel have an
impact on the effectiveness of the leniency program.

There is often the concern that the incentive of the leniency program
would not be sufficient enough to induce voluntary reports of cartel if the
leniency applicant is confronted with extensive private follow-on claims
for compensation. In that regard, this paper focuses on two important
aspects: First, it takes into account whether the cooperation of a leniency
applicant is able to reduce the potential level of damages the applicant
has to pay as the defendant of private follow-on claims. Second, it
considers the point that leniency applicants should not be disadvantaged
by extensive pre-trial discovery, which may be used directly as source of
evidence against the leniency applicant in the private follow-on claims
under the current the U.S. legal system.

By comparing leniency programs and relevant damages claims of the
U.S., EU, and Japan as well as reviewing statistical studies and surveys,
this paper not only addresses the aspects mentioned above but also
considers the rights of compensation of the aggrieved parties that suffer
damages by cartel.

Ultimately, this paper concludes that we should not hastily arrange

special provisions aimed to reduce the level of damages. This claim rests



68  SungKyunKwan Law Review Vol.25 No.1(2013.03)

on the fact that unlike the legal system of the United States, our legal
system does not approve treble or punitive damages; thus, measures such
as the special provision in the Antitrust Criminal Penalty Enhancement
and Reform Act of the U.S. that are intended to reduce the severity of
treble or punitive damages may excessively protect the cartel from the
victims of cartel under our legal system.

As to the confidentiality of the leniency applications, this paper
suggests that we must prudently construe our relevant provisions in
antitrust and civil procedure laws by weighing and balancing the interests
of the aggrieved parties against the necessity of effective cartel
prosecution. A thorough analysis of the U.S. leniency system will also be

essential to the effectiveness of our leniency program.
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HA AN = ETAYAZE SAl ofe] Stoll EAsHA Ay 230 BF =3
AAdES JFTUE, SERTe] afo FHA SATAA ] vefetoiA L, E

4 FolAe Boloo] AxE EAMel Avt webd ApA

AHSE ofgA H-ds] AgEA ] EAZF A7

oM s FolgdEdl oF W&ol A EWdee] e Pstofil
Aol W A gRg] depo] EAHQ =7t BA &al oS UE w2
= o4 rolA gtk JE Yl g o dEe delM e #eErh AR A

2003. 9. 26. A3 2003t429555
o Fue olgd WP ¥ A 8 nEd dask Qa1 g

A o] wAlel w3 FAARA L) A3t Ao =od davt

{ih)
o —

2

gk BHAAABLFAL QA A9 QEe A o BAZ o o
A3 Qo] BiE HaATE el BHAE AXEHE I 9 Aol
ol A ek ATl 7 felsh UG AN T YA, A9
Fo QUALA Pg FE2L w3 dE A B el nAA AIFHS 2 A
A9l nEAzeke] AN g 53 2% Bt goh a4 o ERAAE B

9) 9do]Z+= European Court of Justice (253 ECJ), HUo] =+ Europsisches Gerichtshof (253 EuGH)
o= EEeth U THAAAME AP E Ao AP Aol Mdshe d7F B, &
HHgor MYs|E gt} o] folEe Jofuf xEkro] RHI AQoj2A el o=
A7Zren), g9 A WolAe FHAPHAY FRAN AT HYoj e f8Y
dolghs |97t o} Helrh, ausimdelzta HMoshA =W, nhx] 1AM, 49
AHY(European Court of Human Rights) 9] < APH7IRHES 48 §o4AH =AA
7 ok opnlE B2 SuUEAEC] HE gl #9415 TSI Yo APHARA, AP
Heojeha s AL, o oy edE Jsty, vE dHome Hagdoldhs A%
25 godu = A Ak a2y oA B e <ol Fho] Hi A4k dojHs

o] itk A, 719 WHolEF} o] HYut ALsy| s, ok odE shHA 1t

A4S #F F e FHUES olg= Wdort getA 7t A o gA sk

A O Zo 94 o], Bof, 5do] WATS By, AEHYS vl o 2ol §of
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ro,

7} i ee] “Court’; Z&F2~09] “Cour” ZF20l9) “tribunal’d} tiu]d). Yo7, Hu g
S AAs7lel Ay AR 807} 2ola gt} 9dol9] Court of Justiceo]dH= E o] 183}
i, =Yoo Gerichtshofeh=  &ol7b HE IfSlti(EUSE “Hof'the EHS WOl
“Gerichtshof"2taL aF= A& Hl= ‘g d'olghes Solth). o|xf 7 lojdEs JEH o= iy
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10) o] &S Bzl B o] By RE H4
28 Elste A% AshA € Aok Frhwzeoko] AW W - At Qlojxe] Al
ety gAY o] Bk Frh=zF(Lugano Convention on Jurisdiction and the Enforcement of

Judgments in Civil and Commercial Matters)o|t}. ‘F7l=FoFolgfar B2+ ZoFe ARALE 2
elth, WA AL 1988 el wHEO L, 20070 o]E AWAZ AHo] T Aot}
1988 F7bwmzeoke BFAzoke] wezoko R wlEy, HFAZeko] HFA A1
ofste] giAlE Fole B Al Hazekeldet. dAle 200739 A Frhwmzoko]
shgatel glok 2007d AN Frhwxokst O RS Y] SEW el SAAAT A4S
(2008), 297-327H o] =% o] it}

1) g¥4o=nt By AxA feojali ARME Abxd A A ARE AlQte] H|&ate] Hol7|&
st} a3y =99 24| tat Ao ss vkt el 34 b2 Axt
AxE BN A W s Alo] I aFAAY dAEA A TEHoR AITAY oY
AL A 2] AgEA & Aok, Aol EfFshu) Aoty SRl A = (B
43 AAANAE] 47] HslE BHAANAES oA FHARA ] T|5te FoA g
7l A (5] Sl A frEst gl FtelA) AWLES S Flolufrt EAolt) ARt
Me AR R A gl Algk 77 BAEAR, S E FHARA 9
AHg go] TA .
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BAE Ao Fu53 Wl Fekol ® A Wz, T3 gole BF
2 921 A6l € £ 92 =99 240l G 45
2e ARHoz ARIAA =98 s
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A7k AR B
9 AWS AFE oW dwde U4 FTEA ALPAS AgHeR wAdnA

=t ek GAE “Rajo|I HHAY x| “Eajo]d o] E(mosaic theory)”©
I A == di} a8 JAAAHE ARIA 9] BEAfo] o] &) HEE o
4 ol ofste] ggEHGlornz b FAABREHY o] oML o]F wEH Hu
olAE =99 FAE AHANE HaAeR A AAAFA HejAeA B o]=
o] A3 488 dYPAPoZHN o2 dAYS AL 7% g} old A
& H

A 4 EdoA] BoAA S FHAA L HojRit), AAR gaie] g HEHoR
5% gele) e Qeurs AR FATEH Al B 408 AEA71E AT
}I’_

of slom, mebd F ARHFFAAM Y Fold EAE FEol(Fo]) “EAfo| A4 oAl I
wolohs ol itk EAQl d= fxH, “25}%01] oA A pE R O] BB
B R BIRRAREA Al478(2007), 616-617.

e o] =M ofdl e detauat iy OAL F EAldRe] ddHor:
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=oo] Aol FAMOR HojoF i dAste AL nhgAeHA ¥ &
slgl F=/AMAAY SHATY 7Es dold ttEs AR AR 1 F &
wopl A SAste Afde, 28d AR wde] gIIAE AP HES =
o] Ao Pejxjop & Aot} iR o]Ygk ofFolA, o =eAE 4
XA o gEs AAZ S5 Shevill FHE oA AATE BB A A
2lE QS Folux o

AxA BRI RA FHAHLAA TP WA ZA" AL FolERE okl
A EREolE T2 FolEREs I o B dE Aot 1995
ol Shevill v Presse Alliance Al A A FHUH AL 7}a] 8 ¢ A —o] 3L o]
a9 HEADH(EHA A1FA @ BHAZRE A2z A1F) AAAIE &
A57F Bgolto—o] WAEE Eaf Aol Bt sAARRES TAAT, &
A o] HAES 1 WY elA BAg Eafjo] dejAnt #ds 7pxiva @
detieh IelAe of #de) A S TAea, MMe 4, g, sl
& XAtete] Er

II. Shevill v Presse Alliancel?)

1AM A 18)

932} Fiona ShevillX & Aol A5 HAstdA, T3 dgd s 84
oA Uttt 12 d Presse Alliance SAS] T& 2~ ] A4 b:
o] WgE = AZFAIES France Soirs 1 A4V vFAHE A EA

(o)
hyA

= | ©]
S5 ks 7IAE Al 2 7IAbel M = Fej ke o] &S ek, Y
of TAtskE @2 W, Gl Sl 30 HHIAGE 1 ZFAB| ALY AL g
® Shevill¥7h 1213k viebA b =4 @9l FAleta &3l Shevilld 5o

&

A AU FAfAEUbe) VS ol fr 2 ¢ Ao WHARA T

—_

5) B Azef A5z A3EE A E Bl

)
16) Case C-68/93 Shevill v Presse Alliance 11995] ECR 1-415, para. 26.
17) Case C-68/93 Fiona Shevill v Presse Alliance SA [1995] ECR 1-415 = NJW 1995, 1881.
18) AR A9 @ okol| 9lojA = Marta Pertegas Sender, Shevill 1 Colum. J. Eur. L. 497 (1994-1995),

pp. 489-490; Christopher Forsyth, “Defamation under the Brussels Convention: A Forum Shopper's
Charter?”, 54(3) Cambridge Law Journal (1995), p. 516; Charles Wild, 150 Leading Cases:
Conflict of Laws (2003), p. 84 &% FZ3I3 Tt
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EAHFAE T3 9T Presse Alliance SAE 9

o 98 paE B2 mgs wom. oH W A9 o
Zepzo A oF 20RHE g E ik, o el 4
ol A= A20 1 9o FY Tt E F &rf‘ﬂl‘f* iuﬁﬂﬁiﬁ}. dnse 4
T A FHolA B Fao] datel Efu s ekl o A

Faote] GoolA g Fewks 5o EfmAA et FE v dR

I3l Presse Alliance SA¥E Zianbo] B eta F43stH 5| A dads
A I FH Y High Court)} @ 241 (Court of Appeal)dll A= o] A& o}
EolA okt 3’91 (HFA)2 A5 (House of Lords)E o g A= A5% Al

3uo Wl &oh=A, 2ela W dE ARt Abx A3z EWHAHA
ekt o] ofwi AEHolof ste=AE FrHUH A Aot

ERANA BT ditHo(YEHoR) PeA AT ABIYARTE BT
ogujata Fre AFHoR AMFETHE AL Bier BA ogte] oju] o]
AN, Shevill AbAe A= o Aol AEA FHHF AN L vpR7HA o7} A5
At 53 AR AL, AxA ERgLNE AR gA el HE2
Qs foF sh=Agln FHE Aol o] AdofFAo] oyuA APFH A=A, 53]
AoAAAAM ofr Fe= gl 53] FAH FuHAeAE ¢+ fd
gy ds gRAREs AZAERE) EHAdl goiME dukdHd ue}
AR Ade] A WMt G U A dAE ZaeeA, o
g3l A AA delA A Edfolw FRHEAY FAR =4S TA
o o2t
19) m) ol 3= Aol o g el ibel s ol o8 W dlslander) S BHAS A 9

[¢]
HA} H,] TAeACE gEL o] AHAdME g9 #5UHouse of Lords) “libel” ol A
o EWgoxfadel thale] Hoskgich M, Fo]ZE “defamation”o]EFal Fho] “libel" ¥}

o,

“slander’g FHse xdol gy AL oflrh Iy dnHAFORE “libel’® “slander”7} T
a1 gElshy] vl de] Aelo] gith
20) HATAA FAHoR At e AL oA, I U= ko] AR A,
20]8 A 3= AlFo] AL ER gRFHSe A= i o3l FUS it
1) o] AL Sender, AABA(FE 18), p. 4999 HEETH 1313l
) Sender, AAEA(F 18), p. 499, AAZ AZFHo] At AL oJej/olATt 1 8= o9
o] g oHt)
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A Ao EZFAHE A (publisher, Herausgeber)

(AEAD"S] AFFEA - 9] h AAA (s established, der Ort der Niederlassung)24¥ 4

23) HAL, para. 27.
FHOHY AT ool s “TAlE Al SYA(EPANTE AL - FPAE
%( 'here the publisher of the newspaper in questlon is established)”, 5015"] F3d 93
W OE fiarel SR8 Eate] AREA - 994 2AA|(der Ort der Niederlassung des
Herausgebers der streitigen Verdffentlichung)”.
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para, 24. ©] Fi(para. 24)9 AAE IUE &7IW v At ‘B A w9

HXE S350 ot o ARldA e °] J&Eﬂgl omjo e AIARD BAA =

WY FWAY AMFA - FYa AAAY < Fel gled, v }‘:‘4 15"0 7k A

R FdH Aolx IROERE B FEH ﬁ.?ﬂo] 3Gl Fra(E)d FH7]

roltt”

27) }AE, para. 25.

28) Shevill AbAI A= Presse Alliance SAZh= Welwko] mluz FHAvh I8 7|AFS FA8AY L
o #ojgk Zile] 9]l Aol P59 A w3 FHUAHEAS BTt ekl
SAE "AFelt, Ao AbdoRE, VIAME A 7|k Al 7IANE gaste] $1
o 23 7APE e ofste] AEw JZ‘("] AEA 9] 1&% AR - G A AR A
19 7P3H3§H7P gatoldoia sl Aol [l A 71Ake] Aol et A
Ape] Aol E AR T AMFA - YA AAATE 7}°H5§HX]3}1 Holof & 7 Zt}, vt
o} 01‘2471] EOH, Shevill T2 EHPHA AT AAAL VIS E NE W EE w2
-ﬂft}o}—b‘ At S B e ARle] FgE AP Al wEE AbmaAls A8ekgl
O & Qi 3 HME FuE weiria 3 slojrh g, o)<} g sl E AR A
g3t Z}oﬂ" Sof A Shevill JH%VP A g2 7}°H‘%'H7<]§ UEH AYHoR g
v AAG B, gAY das N FeEHdAREds 5
2 &%), oJyH FA4 A HE & A5 Vo R RS dAsla a4S RE T
EHIAAEANA HEA DA o thste] Shevill FAo] Y-S Asl Je AL oyl Hol
of & Zlo|t},

29) Case C-189/08 [2009].
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Z 5 74 A0 A1 “gA 7|Ele] Wl & Z}°4°] oL} MQle] A (association)©
/\X]”E ‘Aol EA(statutory seat)’(@s), “¥ FJ( A4 (central administration)” (b3.)
“FE A 2A ](prmapal place of business)”(c ) E}ﬁ Meiz oz AHolata ) ¢ 4
O] 02 7t e Agdde 1 37}501] BT B A A o] °]E} 60z A1Fe] 4
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T A YA oR ARTIAMY HAe] gt e Ak EEVE AW s
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Al AFA(Shevill case), BF A A 174 (Brussels 1 Regulation)
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— Abstract

Place of Tort Jurisdiction in Defamation under the
Brussels I Regulation

Jang, Junhyok

Article 5(3) of the Brussels I Regulation and the Brussels Convention
provides for special jurisdiction of the courts of the place of tort. The
case law of the European Court of Justice has interpreted this connecting
factor to include both place of wrongful behavior and place of harm. This
basic position appears similar to and was apparently influenced by the
autonomous German law as understood by the German case law and
academics, which begins with the ubiquity principle.

However, the ECJ went on a somewhat different path, unknown to
autonomous German law, when it was presented with a diffusive tort. The
ECJ held in Shevill v Presse Alliance (1995) that the jurisdiction of
courts in the place of harm covers only the harm inflicted there and
nowhere else. The most important rationale for such interpretation was
essentially that a doubt in interpretation should be solved in the
defendant's favor. This holding makes sense, especially in view of the
conspicuous policy shift in the balancing of interests made by the
European legislator. However, this reasoning effectively leaves unanswered
where the balance should ideally be struck between both parties' interests.

Shevill case presented a clear formula for determining jurisdiction in
defamation cases in interpreting tort jurisdiction under the Brussels regime.

It applies generally to defamation through printed matters, regardless of
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how diffusively the effect was perceived. However, Shevill criteria cannot
be understood as an ideal solution which would be unversally
recommendable for all other legislators. There are both approvals and
criticisms over Shevill decision in and outside FEurope. Perhaps the
majority of legal literature in German-speaking jurisdictions tends to
evaluate Shevill criteria positively, in that the ECJ strived to develop an
autonomous standard for the Brussels regime that could balance both
parties' interests in the Brussels regime's own way. However, some
influential writers doubt whether Shevill solution is a functional one.

Some German scholars criticize Shevill criteria for unduly curtailing
the victim's interests in international civil procedure law. Most importantly,
tort victims have not voluntarily chosen to be a party to an international
dispute themselves and get involved with an internationally active mass
media. Moreover, as Professor Schack points out, an unlimited jurisdiction
at the place of harm will have a positive side-effect of inducing more
caution from the press.

On the other hand, others criticize Shevill criteria for failing to put a
due limitation on the victim's choice and effectively allowing for the
victim's forum shopping. Shevill criteria still allows the victim to sue in a
place where any minor effect was felt, including England which is a
particularly attractive venue for libel victims. A lawsuit in a place of
minor harm will create a significant burden for tortfeasors, because
tortfeasors will still be required to defend a lawsuit there.

It was in the background of this debate that the ECJ came up with a
modification of Shevill criteria for internet defamation in eDate and MGN
cases.

An overview of Shevill case and its scholarly evaluation offers an
invaluable perspective in understanding the problems of Korean case law
and legal writings and anticipating future directions of Korean law of
international jurisdiction. Korean case law has illustrates a tendency that is

different from Shevill case law. In the Supreme Court judgement of Sep.
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26, 2003, 2003da2955, an ex-Congessman domiciled in Korea sued his
own political party in a California court for posting a defamatory public
announcement in its internet home page. The Supreme Court ruled that
California failed to qualify as a place of tort, although the defendant's
public announcement was accessible in California and remained posted in
the defendant's home page when the plaintiff went to California and
resided there as a visiting researcher. This ruling effectively adopted a
strict test in identifying a place of harm, which appears to be in line
with the general tendency of Korean case law that is under a strong
influence of the territorialism-minded American law of jurisdiction. On the
other hand, one may also notice a tendency among Korean scholars to
accept Shevill case law as an undisputably sound solution and focus on
its common features with the target theory of American case law.

The two tendencies, one from earlier case law and the other from
Korean academics, are clearly not in accord, although the Korean
academia does not appear to be sufficiently aware of this difference. It is
submitted that an analysis of Shevill case in this paper has revealed the
importance of distinguishing the two different approaches to tort
jurisdiction in diffusive tort. Shevill solution upholds tort jurisdiction in
each place of initial damage, but limits the material scope of this
jurisdiction. The ECJ was apparently satisfied with this solution, in terms
of proper balance between parties' interests, and therefore has not seen
any serious need to apply a strict test in identifying place of harm. In the
opposite, the Korean Supreme Court initiated with a stringent test in
identifying place of harm, and therefore felt no need to adopt
Shevill-modeled restriction on the material scope of the jurisdiction in the
place of harm. Therefore, Korean legal academia cannot blindly remain
satisfied with a coincident cohabitation of the Korean Supreme Court
precedent and the willingness to accept Shevill criteria, because this may
be an excessive limitation on jurisdiction in the place of harm. In

discussing future directions of Korean law, either in interpreting current



108 SungKyunKwan Law Review Vol .25 No.1(2013.03)

Korean law and discussing a possible legislation, it is necessary to engage
in a serious interest analysis before deciding whether to continue to
pursue the line of the Korean Supreme Court or to shift to Shevill
jurisprudence as the basic position, and what kind of modification or a
compromise could be attempted that could accommodate the two

approaches.
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2 W 118(0.7) 147 (0.7) 142 (0.5) 128(0.5) 81(0.3)
A3 3,819(23.4)| 7,108 (32.2)| 12,209 (47.2)| 12,049(49.6)| 12,841(51.6)

z CER 26(0.2) 36 (0.2) 66 (0.3) 55(0.2) 36(0.1)
7R 1(0.0) 2 (0.0) 3 (0) 200) -
Zguulg 6(0.0) 11 (0.0) 15 (0.1) 40) 3(0)

o} g - - - 4(0) 190.1)

a2 A 12,323(75.6)| 14,779 (66.9)| 13453 (52.2)|  12,033(100)| 11,902(47.8)

g B 11,168(68.5)| 13,262 (60.0)| 11,774 (45.5)] 10,593(43.6)| 10,255(41.2)
ol | 8FH 234(1.4) 234 (1D 233 (0.9) 248(1.0) 525(2.1)
7R 75947 1012 (46)| 1,137 (4.4) 853(3.5) 600(2.4)
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Stol A AgFst FAWH HA HAS FAst A s Ae FAEHEd &
T4 FAAY wgu & dry AFE ARES W FFAENeR A
& A7k AR g9 gEdna & 5 sy

FAEE AT Aoy BEE ke Ao, A, el A8,
T4, A FdHAx 2 LA B 55 B F A EIAF G A HE
A64Z, ABZWA Al42Z, Y A64Z). T4 H AT E=FAES Al A
Tt A A g Ao A ofe] FAC wEW, 20119%, 20109%¢}
20099 % o] ExwWEFo] AAst= HES A3 Hssty 2009959 20109
T HIAEHA ] vA F7he Zlo] ol Hrh2008 At 115%).

2; 2007 2008+ 2009 2010 2011
A 509(100.0) |  751(100.0) |  1,210(100) |  1,155(100) |  1,289(100)
75l 178(35.0) 232(32.5) 405(33.5) 386(33.4) 444(34.4)
Zh=pil! 7(0.4) 18(2.5) 20(1.7) 10(0.9) 10(0.8)
Al 174(34.2) 234(32.7) 407(33.6) 386(33.4) 433(33.6
A B 5009.8) 7009.8) 60(5.0) 30(2.6) 42(3.3)
HE AR 94(18.5) 145(20.3) 313(25.9) 330(28.6) 350(27.2)
713k % 3(0.6) 5(0.7) 3(0.2) 4(0.3) 6(0.5)
MRS AEH &~ 3(0.6) 11(1.5) 2(0.2) 9(0.8) 4(0.3)

=R, R A=) At AT, 657,

32) MFATY, 12012 F WA, 4149, EI-80; W-A€, T2011 WA, | 4089, RII-80;
Wi, T20108 = WA | 4089, RIM-80; HFAd, 12000294, | 4109, EIM-81;
HEAsd, 2008 H WA, 395H, EIM-81.
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(=28 g 1 2013.01.31, AADHAIY : 2013.02.18, AITHEH Y : 2013.03.20)

o4a A 3

A3 WA A (Community Sentence), S AFAI A (Criminal Sanctions), A}
3] 8}(Rehabilitation), 4-7+™ % (attendance center order), HIZ¥Z

(Probation)
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— Abstract

The Status and Improvements on Attendance Center
Order system

Kim, Zaehee*

With the suggestion of institutional treatment's problems, community
treatment was appeared under the basis that it's effective for prevention of
labeling effect and rehabilitation of criminals. In comparison with
institutional treatment, community treatment has a strength that it's
economical, humanitarian and effective as a criminal sanction. Therefore,
there are continuously efforts to replace institutional treatment with
community treatment. Especially, if considering the principle of criminal
law's supplement, punishment will be used as the final measure.
Furthermore, if there 1is any measure guaranteeing effectiveness,
punishment must hide behind it. So, recent treatment is focusing on
community treatment moved from institutional treatment.

For the community treatment conducted for adult criminals because of
the revision of criminal law in 1995, there are probation, social service
and attendance center order system. The uses of the community treatment
are continuously increased by imposing as a type of parallelism during
the suspended sentence or probation and replacing institutional treatment.
Especially, youth criminals recently can sentence as an independent
system, so the area of application is expected to be widened as adult

criminals if the positive evaluation of execution is expanded.

* Ph. D. in Law, Senior Researcher in the Institute of Legal Studies, Sungkyunkwan Univ.
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Like that, there are efforts of studying and policy which intend to
increase their application as the community treatment at present. Recently,
revision of special obeying article (Article 32 of law related to probation)
for probation order, social service ordering replacement of penalty
defaulting person, etc. are the results. In here, this study intends to
examine the current situation of attendance center order execution and

future's tasks, etc. for the vitalization of attendance center order.
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8, A2 A2s, Audigia g4, 2012 6, 12~19%.

3) A8y AA =9de FAY gHozE A, ‘ST NE SHAA vEE 59 &
3719 TagaARsy| e Ay W, ojul2 £&7h , FIYPRAA/FI T4
T3] % 74 AW ZAgF, 2011 12, 14, 12%; A4 9 69, 9ol ArEILA, 192%;

o, BEANA B HeAd - A BAS FAHSR” TS8R He k) 4 3

Ay, FgATAE 20099 k] A AR &z]ﬁ A8, 2009, 11, 11, 46%. W) 4
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B A =dol gk v JAcRE AE “FFARARITH | kg Hﬂé vhkel] djek
" TRARAT, A30A A2z, au?w}ﬂ*ﬂﬂ 2011. 8, 724, 729%; EW, “FHUEA
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AAupeE” TAAPHAT, AR A335, HEAAPHEE] 2012 11, 203%.
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AvHA o R F8AE7IT AAE VIHE F§E=5717 A A (institutional

regulator), 7158 F&757]F A A (functional regulator), ‘E¥E FHUE7|F

A Al (integrated regulator), %53 AAZ Uz 4 ks 7|HE AA= 23, &

AL B 5 7 587 dEeR g HEY AETHs Fe AA
] 5

& Tk wEA, S0 9 AFE FHsE g 283 A el disiA
T SRETEe] S s ddh Syl 19979 T g 7] o] el &
AL Felolth. T, T3, WA T 7 o] AAE Pk AUk 7]
T AdE dY 543 AE sedEvIEe] g6 Fdd A glo] 54
g et g671HE AEste AAE 2900 d& 5o, FARETIHE
SHI Aol E SFolE A jlol T 9FE dfste RE F719E AEd
A o ojgglol, Bepd, A9 Fo =77E of AAE #+@eta Utk T
g Ade stue #Eridel RE S6713%E #AScte AAeld. seuetrt
1997 & 98k 7] o] % FHata e FHolth. 54U, dE, 292 AVtEE
7Fet=(Qatar) ¢ =77F o AAE Pt Utk BEF AA= Ad4 A=
7183 g9 AE7|Hs HeE Fe AAE D, 1A H A (objective)H
s AARL a7 @k 35, wAWE, UEgdE 57t o] AAE 98

=
—
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AoH 10 G2 2013 49RE THHAM AP AAR Aged el 3l

4) Heidi Mandanis Schooner and Michael W. Taylor, Global Bank Regulation: Principles and Policies,
Elsevier, 2010, pp. 260~268. 7+=7]7+ 2ol gk ApAlgh Ame 745w oke] WE A8, 60%
2%, B3 Group of Thirty, 7he Structure of Financial Supervision: Approaches and Challenges in
a Global Marketplace, 2008% 745717 8o W& Z=9] ALE #A8HA AAe 43S 8t
a Sl

5) Group of Thirty, op. cit., pp. 57~82.

6) Schooner & Taylor, op. cit., p. 262. ¥4 7]3H AA slol|Ad 7|5 AA7F HHoz A&
¥ 4-7F Bk Ibid,, p. 260.

7) Group of Thirty, op. cit., pp. 85~122.

8) Ibid., pp. 137~184.

9) Schooner & Taylor, op. cit., p. 267.

10) Group of Thirty, op. cit., pp. 197~204.

11) Andrew Bailey, Sarah Breeden and Gregory Stevens, "The Prudential Regulatory Authority," Quart

erly Bulletin 2012, Bank of England, Dec. 2012, p. 1 (http://www.bankofengland.co.uk/publications/
Documents/quarterlybulletin/qb120405pre.pdf).
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12) Michael W. Taylor, 7win Peaks: A Regulatory Structure for the New Century, Centre for the
Study of Financial Innovation, Dec. 1995.
13) bid, p. 15; 2 W& A¥e Ay, “SEANES S5 AEs” AR AT

A2AR A4R, A ERE]) 2009, 12, 50~51%. & So, %%ﬂi&ﬂ EHAQ o)
el <J3iA JHEl uAe &S wstE e A9 A 2AE 2 287139 AF 1A

Al S vA F vk AS etk AUz, 5 G5AHARE ?L Ay T A4
A7 AT, A9 AllT, AP e, 2010. 5, 301%.

14) Taylor, op. cit., p. lb, T ABozE AEA, 49 =%, 51%.

15) Adam J. Levitin, 7he Consumer Financial Protection Agent, 1789 PLI/Corp 105, Chicago, 2010, p.
113C39Z, o] =1, 298%0A A28

16) Michael W. Taylor, "Regulatory Reform after Financial Crisis: Twin Peaks Revisited" PPT Present
ation, Center for Competition and Policy, 2011. 2, pp. 9, 12 (http://denning.law.ox.ac.uk/news/even

ts_files/Twin_Peak_Revisited.pdf).
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EE ALY FONE Hrold dd a8457178 144 =139 94
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A’(Australian Prudential Regulation Authority: APRA)(o]&} “APRA"Z} 3Hth)S 1998
W 790 AYERaz gAY #AEV|HoR 'IFFUFAY LI (Australian
Securities and Investments Commission: ASIC)(¢]8} “ASIC"¢]g} gtt})2DE 19981 9|
Agatith2) APRAY Ay SAWHLS 119989 3FAAYA 59U (Australian
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Lo,
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o] $143]9] 9742 Mr. Stan Wallise] =], ©] o]5S w U7 “Wallis Committee”2F3L $Hc},

19) Australia Treasury, Financial System Inquiry Final Report (Wallis Report) March 1997 (http://fsitr
easury.gov.au/content/finalreport.asp).

20) APRA &3 o] A (http://www.apra.gov.au/AboutAPRA/Pages/Default.aspx).

21) ASICE 1991 &% 35 A 93] (Australian Securities Commission: ASC)7}F g} 7HHE 7]
TFolH, TFZANYIE FA ‘AU ASH Y Y8 (National Companies and  Securities
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o] tHhttp://www.asic.gov.au/asic/asic.nsf/byheadline/How+ we+ operate?openDocument).
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legal standards." Group of Thirty, op. cit., p. 189.

De Netherlandsche Bank, “History of DNB,” p. 2 (http://www.dnb.nl/en/binaries/History%20DNB_tc
m47-144511.pdf); Hugo Oppelaar, "Financial Services: Regulators Reshape to Match Consolidation,"
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STE(AFMS] o] Fojsld ol A= PVKE 553 DNBSF AFMZ| #ofstar Qi)

29) Reserve Bank of New Zealand, "Briefing on the Reserve Bank of New Zealand," Dec. 2011, pp.
21~22 (http://www.rbnz.govt.nz/about/whatwedo/4663879.pdf). H]>&dF+HFE7|H-S AnlF§
243 AHretail-funded finance companies), 18] AMZTY NLPEZRT = AZZH T
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(Prudential Supervision Department)©] A% 1t} Toby Fiennes and Cavan O'Connor-Close, "The
Evolution of Prudential Supervision in New Zealand," Bulletin, Vol. 75, No. 1, Federal Reserve of
New Zealand, March 2012, p. 1.

30) Financial Markets (Regulators and KiwiSaver) Bill, Explanatory note, p. 1; FMA &#o]A|
(http://www.fma.govt.nz/about-us/who-we-are/role-and-purpose/).

31) FMA &3 o] A (http://www.fma.govt.nz/about-us/who-we-are/role-and-purpose/).

32) Financial Markets Authority, Statement of Intent 2012-2015, March 2012, p. 9; FMA E3H|o]#]
(http://www.fma.govt.nz/about-us/what-we-do/).
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33) Bailey, Breeden & Stevens, op. cit., p. 1.

34) Ibid.

35) Ibid.

36) Ibid.

37) Ibid.

38) HM Treasury, A New Approach to Financial Regulation: Building a Stronger System, Feb. 2011,
p. 3.
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= AHE(Adviser, Prudential Supervision Department) =%+ T2{(Norman Miller)2}
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ot BEE AAY AHAE =7ty AA 9 HeAE v 2 @
Aol vekd = vk AA, FAle] A A (underlap)7t RS 4 Jlar, =A,
A 5 (overlap)o]l BAL = glow, AR, @E7I o] EI AN gx
A FA7E AEd 9 A TFsAel ded, ¥Al, ‘A # 78 (commercial balance)S
BT T8 FFol o Fold Tl vk xu"]‘jr ofgtol A= 259 AW
s Al &9 AHE FALE she] of#d dAle EAE A¥EIE

1) 579 A
FRAAE dFe FAGA G ANARFEAN, 21T SR AE
Sae] @ A4 3% FRelA A Az A BA} B

7h 044‘175_%%%34*}?1 Banksia®] 34t A}
A A F-F§ 3] AHnon-bank financial company)Q! Banksiad] 3}
MRS St B FAlS] Az Aol B
A= B TAZE AAE AT Banksia®h e H & ANHEFFIAE TS
THSHA & IAAE LAt s 2Este] dEee HFE ] WE

= H ]
APRAS] iFA ZEE WA @) Aok & APRAS) 25 e oFg SHshe
o} A

of| F# 58 7] P (authorized deposit-taking institutions: ADIs)(Z &3 o] 49%
Z3Hcredit union) )l e7438}7] wiEoll Banksia®t Z-2 H]28 ANA LT F 3] AL

47) 2L Ase F3ih dof T AhE, 83%.

48) Banksia®] wato @ of 3,000*3401] sk A FAAEC] 659 g FulE YT
Jacob Hook, “Twin Peaks =& &9 ¥3F 2 U AAE” s 3sts] 20129 % A Anjy
(Q=te] A8y 25 2wl o A3y} o] AA) ¥R AR, 2012. 12. 7, 12%,
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T APRAS A Al 25 diito]l HA FA vk wekd, T4 A T 4
P9 FAS 9dst= ASICo] Banksia®t 7 =
b, ASICE 94389 TAE H3stes 57
AR & 4 QAd A 7F wae 7o)t} 49)

b SAA dE A8 A5 A A 24

SFA A A =718 APRAY A4 st S8 713l
ofyolX, SA3ALY] AW 5 FE3 BeA A A Az d e
Sith. APRAS =t w8782 2oy A& Esxd ¢ duTrHAss7Id
(ADIs), B3, Awel @45, A e 2 45 thio] oin. A= S4
3atel AdA s FEE ASICOlA HAAA H=d), ASICE 9A AFF AA

=2

o

s 7
oGS A A v)do|nE A A Hes ' 7 S Ha
wpet A el A =
& @ 7 gl @AV dlow, S A s BEE AR oA 5
ghe] tAlel HEIL o] ¢ iy =
o} A A ¢ g E}F’— & F AT F, SASA] g AR A= A
A Ao L2 o] &2 (liquid capital) 74
109 35799 o] 4 A (core capital) A ¥ AE(o]E #473814]
= A5 ZA] ASICol Ha oF ) W& 9Jo(ASIC Market Integrity Rule Sec.
AL ogm e AAAG AT ol FAAA & Ykl & F YTk F,
slabel gk AAA qtAll dolA Al A At EAI7E AL 9l Aot

o b o
D -

ko

o
L

b
ofr
QL

o]N
)

QY

th AFAFE--£ 3 AKfund managen)d] TE ARAA 7= Al Ao 24

A3 Ak tat AAA = Az AY B BAE =AY e A
$-olth, AAEEB|AHE APRAY AAA 25 tiadol ofya, AL ASICo| B
dlob sh=d], ASICS A FA 7% 7|FoloiA AMA 7BES =y A
oluf AEA 5o "olA SAZF A5y ofo] mel AbeE 3| Abe] e e
49) o2}k U2 APRAS] Chris GaskellZe] W@ ASICQ] Jeremy Braye}e] WA ® 2Hlx|9)

t}. o]l Jacob Hook, o] #F&, 12Zo A% &l 4= 9t}
50) APRAS] Chris Gaskell¥} ASIC] Jeremy Bray<}e] W w8
51) APRAY] Chris GaskellZke] Hdta} waje)ea) 12 9 a] 3K Division Director of Risk Management
Group) 7F#1% 3HE]<=(Cameron Paterson)@He] 2012. 11. 26. WY U8
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A4 #mo] ofFofA o= A A A EAl7E 2 Jle= Aot

FAACY AE 579 A9t THIME AL AR 2
A A A A AT AL A b o, el g

7h SA3 Akl e AHA A=Y A A A

TAAE] A™A 75718 RBNZS SAS A Oigh Adg A s Ag
Sz A @€ RBNZe 23, 28352 (building societies, friendly
societies) &9 W&o T3 5§ 7] Fnon-bank deposit-takers: NBDTs)Z} 1 & 3]
Abol tigt AHA s Ads 23 Aok a¥d A A g ddA s
A A4g9 A 1 FMAo] ztal §lA @11, wAA=ZTAA N2 New

al
Zealand Stock Exchange: NZSE)7} Zta it}52) wAA=ZAAHANZSE) = A&

N

sl

ﬁLZﬂﬂ (self-regulatory organization)o] 22 S@3|Alel] tist AHA 7m0l FH
8 % o2 A K& 7hsAdo] EAg) old oA FHF| Akl tigh AHA

)%
2% el oA A9 A% Ad LA o 4 9

L]—) X]—*P—?—Q-ﬂ/\}(fund manager)"ﬂ e A-A 259 A A 2A
2o AAA 7= 7]H9 RBNZE

k4] %?31 AL, GBS 75 719Q) FMAY] # = ofyr}sd) wEba, A<l
I

1w
WA Azt A wgekn Qe Al B ol wek, Fdds gRe A2
A g AN DA AE DS FVA Bolshs Were weld Fejol glekaw

th AFSL3AM g AR 2= Al AY @A
TARE &AL e AMA s @S RBNZ: 9l
W ALe} 7} 9lE AbEj o]t} 55
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-
|
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52) FMAS] Liam Mason®}¢] W g
53) 9 We g
54) ¢ HE W&
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& (Macquarie Bank)<]
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T

of, #7¢
g AEstcd, ©f
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=z =
=

=
A=,

el ASICOZEE] ‘F-§A 8] 2217} (Australian

Financial Services License: AFSL)E WHEZ Hkolo}

o ASIC

S

oj ©
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shal it 9

739 APRACI A A7F 30000 A Ax9 #

g Y (retail lending business)ol| JAA FA < FH EA
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53] 230 avgE J4S FHste® ASICOZHE ‘F-§AH] A1 7F(AFSL) ©]
oo FrHH o R AvjtE 4 o 7Hcredit license)E HroloF )59 ASICO 2
F7HAQ 7bE st BAL 4 diE i3l A aeinAE 53
Eiﬁ}ﬂ A3 Aol &3o] ASICOZHH AmdE ddo et HE9 <7l=
6

4

upe} olol wE fAI7F ] ZhejA AL o]d 87198k A] APRASH

o t
ﬁd‘é A 4 B T 5 £}.60

1
FAZL wAEaL 9

re ol

th 239 FAGEFAH #EE FAY FH EA
239 FANEA Gl ARANE A FH AV G vk 23
| ¢} 2H(swap dealer)2A FHAGEAS FHe7] SsiAE ASICO2HFH
FgAH 291 7HAPSL)E wolol da, o]o] ule} ASICORREH Z7lAe AE
A Ak 23 G EL ng APRAZRE1] A4 AR ofyz}
FoRN 9F FREALE AY B39 2w 2
A a gleh62) 28)o] SAAE A #d
7)ol #oF a2 Z(APRAC] 741% <3
A

[}

o

A
9]

2h) HIH 2334} 3hab AL (2001d) Abel: APRASH ASICY] 5 S53 97 +
o B9 At
2001 o] A HIH 233 3k AP S g AR L3]S 2AL
Bl w2, APRASH ASIC Atelo] §i% FEo] WAstaL, 5 7|3 Afoldf
e g o] HA ¢ 9tk H(unclearly delineated roles)o] A4 %L

th64) HIH B33 AM= 20019 BA] 33 2909 B 3Alo|ge=d], S =

A}

& ¥ of

59) 9 WE WE.
60) 9 WE UL
61) 9 WE UL
62) 9 W Ul
63) ¢ Wg Ul
64) “The evidence indicated there were difficulties in the relationship between ASIC and APRA.

These arose principally from the fact that the two organisations took on overlapping and

unclearly delineated roles from June 1998 in relation to financial services providers. This was
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Aoz ARG FAAEANA tfE EAS QY Aolh RS A
A ZHE7)19el APRAZE AARA #ES AUE &4

2k ngo] A7 HL
w, old we} AAY FES Astety] HEA APRACS 1= o] 400 AMlA 600
. )

Moz tF FolyA =3t
TFAREgAE A BE A9 S5 TA7E SAstE A7 A
7H FE8 Altrustee) Al YA TFAY FH EA|

SEs) A BAAA QA P8 RBNZSE FMA Afele] TAlel £5 A7)
st ow} wr BT FASL A AR 3, deqdas

£ 208 WA o= ATl S BYAE AU b 08
AFFATEIUe] FUS WA AANE FHIAE ek sfa, ol
weh RBNZE W) T4ATE/ IR UE %% Aol duki olfE e @
£ A%l gl sl #A8 ARE AR SE 5o #AE S
ks ol HelA FEIAM T FASH Bzl FA BB FA By
st gt

W =4 ZA 2A &9 718 dg A FE2 &4
Z3 A AA 9 7)B(securities clearing system operator)Q] FAA=ZH
AYANZSE)A et A2 T8 TAE HAst 9 wAA=S

exacerbated by differences in regulatory philosophy. Compared to ASIC, APRA took a
significantly less proactive role generally in the discharge of its regulatory responsibilities.” HH
Royal commission, Report of HIH Royal Commission, 7% Failire of HH Insurance, Volume I Reasons, Circunstances
and Responsibiities, April 2008, p. 462. (http://www.hihroyalcom.gov.aw/finalreport/ Title%20and%20Contents3.HTML)
65) APRAS] Chris Gaskell#}e] W& W€
66) FMAS] Liam Mason¥te] W& W&
67) ¢ "W &
68) 9 WE WE.
)

69) ¢ He W

:\2
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13 9] A’ (memorandum of understanding: MOU)
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-
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70) 52 Fdegog A A4 75 4
71) Group of Thirty, op. cit., p. 193 <Figure 15>.
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o Aol AAT P RS, 53] FAY AF A v tAY S50l Yo
A Ges 24 q3s S oA BejA, T3 4E8E AN A
o AZE Ay AlS FE FAVE BT due 7S dAs, oY &
FAE71HY 3 (CoFR) 7178 AAste] @8t A= ], o] 93 £+
of ANE HA F& we A FEY AL Aty FHo] dojd £ ke A
S ofulgttt

W «FF A o) AEE T3 A57IH Aol s AF Fx 2A

APRASH ASIC AE w3t 5 A5 % FxE 9lsto] 19984 109 8¢ 43l
FAMMOU)E AAMG o] g8t At} o] FalFIAE Hs FH w9 §
Ho g &S 2t e, sty AA 9 AR wdto] 45 JF 24
oA ol Fastte A& Axsta YvA6X). ol d HE HE wdke] A
Zgo] FaP oMol x3E A2 W oJopr|etd FE AR ko] Jojutx|
% 7FeAol e A dAse AR B Ak 19 o] SN =
T 713 Abolell 99 FEo] dojd F QlemR N9 FES HAh%oR F
d F UES Ae x5 T el Adrke &S XS ATALR). o]
g 23 W E BY F 713 Abolol i FEo] dojd & gltke HS A
i B 4 gtk o dorbA FaAFIAE WA FEES 2 QA fot A
S ARAQ Y AAVE fAEA @ W S 97 27 Z ol FolAA &
£ 7hsAdel A €

th Trio Capital B3 AFLE3ALY] A7) AH(2009) AHEl: AE7)3 Alo]e] &
Fx7t o] FoA F2 A

Trio Capital ¥4 Aa&&3Ake] A7) AFZ(20091)2 APRASH ASIC Atoldll A1

A AT Jx27t o] FoAA 2 Abdlgta & 5 Tk Trio Capital ¥2 <

72) 1d., p. 194.

73) MEMORANDUM OF UNDERSTANDING BETWEEN THE AUSTRALIAN PRUDENTIAL REGULATION
AUTHORITY (APRA) AND THE AUSTRALIAN SECURITIES AND INVESTMENTS COMMISSION (A
SIC), Oct. 8, 1998 (http://www.apra.gov.au/MediaReleases/Documents/Memorandum-of-Understandin
g-Austral ian—Securities—Investements—Commission—and—APRA—October—1998 PDF).

4) AAE W42 Parliamentary Joint Committee on Corporations and Financial Services, /nquiry into
the Collapse of Trio Capital May 2012, pp. 151~153 3+Z(hitp://fraud.govspace.gov.au/files/2011/0



HEE(Twin Peaks) 38LSII7? MM T =29 HE 165

mu o
ofo
ot
>
ro,

g, FAES dl9el FAHA FAFS wsd A7) Ao
A27F 6,00009 o] Eglom Fa FRE <k 19 76‘%’{
A7

=
=
& Sebh A 459l %x117}
g

R = A -J= [
ok
- mg{
o ok
[
>

BN
>
S
o
ot

5 o] (Parliamentary Joint Committee on Corporatlons and Financial Serv1ces)
o] ‘ZA} BalA'(Inquiry into the Collapse of Trio Capital):= APRAS} ASIC A}o]9
A AT F-A(“lack of communication”)e] +AHS A &gk v} Jqv}76) F ASIC

o] 2009Wdl] ZAFE A|&starAok Trio Capitalo] AR WA £A2F 744 7}
H

Sol B@ JRA BIAZA APRASIA AZA @k LS o] H
B, o2& APRAZ} ofe] #a ALAS ASICOlZ Mg FRaAFA o] WEoln
AR QT ol % AW ol An W E A QY 427 2 ol

oA &oke& dehl= AEA Atdetal & 5 gl

m01

2h) HIH 283|219 3t A 20013) Azl 5713 Alolo] AR mEo] & o]
FoAA & At
HIH 2@ 3|2k shat AFA(20013)% APRASE ASIC Abel9] HH mgto] & o] F
olA & AbdlTh 2001 FA 59 291 HY3AR] HIHY aHit Apxdo] A g
i, ol AR AR AU 38 (Royal HIH Commission)™ ‘Z2AF H.31A'(The
Failure of HIH Insurance)oll A ASICo] AHA 7F=7]#el APRARHE 83 AR
& ATA xa HIHY #AE 2 gord 4 gldvhes ds A48 300

2) TEAES A

3/Inquiry-into-the-collapse-of-Trio-Capital.pdf).

75) Ibid., p. 151.

76) “The committee is critical of the apparent lack of communication between APRA and ASIC on this issue.”
Ibid., p. 153.

77) Ibid., p. 153.

78) “As a result of deficiencies in information exchange on APRA’s part, throughout 2000 ASIC was
less well informed of issues concerning HIH than it should have been.” HIH Royal Commission,
Report of HIH Royal Commission, 7he Faiure of HIH Insurance, Volume [l Reasons,
cireumstances and responsibilities, April 2003, D. 462.
(http://www.hihroyalcom.gov.au/finalreport/ Title%20and%20Contents3. HT ML)
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7h ‘FEAE7I1BHY I (CoFR) HXE B S84 #E 7|# Alo]9 Y &
24
STt T E FHAAERE ‘S5 71 81 93] (CoFR)E Sodata 9
t}79) o] 3= o4 4 A(permanent member)$! RBNZ9F FMA, H(&l) +4
(associate  members)®l A FEF(Treasury)9t  ZAA NS (Ministry  of  Economic
Development) 2 -4 101 ATH8D o] P3| = wjE7|nttt BV AR 3o F THA
e, F8 Aol #I Fad AFS =ofsta

1Q =
PARSIR e B (Cooperatlon) HAY FAS 2AS 9lrtsD

X

=

o,

=, ds He3 AHHE

R4

3

folr -

b <FAFgA o) AZS T AS57|H APl 4 YR FE A 2A

RBNZ9} FMATE 20119 11€¥ 99 el JAMOUE AAste] s dx &7
AF A4

& A =88ta sy o] FAFIME dE AH wE Fs
(assistance)- & & (cooperation)¥} %A (coordination) ol #3k ApgS Edtatal 9]
083 E3], Fa|gNEs 7t =7 o] FEUROoRRE £A% Auy ARE

27 Fasthe 42 A48n 9, o)sh L& FAL & AFe| HA
W 25 FAM B4 5 v 42 AdRdL 8 5 g

79) Reserve Bank of New Zealand, “Council of Financial Regulators - Terms of Reference”
(http://www.rbnz.govt.nz/finstab/banking/regulation/4525791.html).

80) Ibid.

81) Ibid.

82) Memorandum of Understanding between Financial Markets Authority and The Reserve Bank of
New Zealand, Sept. 9, 2011 (http://www.Ima.govt.nz/media/1242956/mou_rbnz.pdf).

83) Ibid.

84) Ibid.
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TAREY] A 45 Yehva AT AAZ qfAle] ARz Aok 2A A8
3 A= B A oR sotEa gtk

b0l 359 waA=Y 48d AA =39 Jr4 wids Aurd, 7 4
GEE rold | A=r|des S9ete AAdA e AAVE AT
B 9o, on 9E a8A=7I7E 2 e fEvee 58 849 e
i B o gtk S5 49 19989 EWE APRAE 7 A9EE Adolu 7}
FOMl Yrold IR #8757 HEdE SFTLSRBAC], T o8 FF
713 2 FOMZE Ask L e E st whEolxl 7] dolth ASICE AW
% 7 FONZF ggetd A9AS A, SEANA BRe S A s 458
19924 <148t ‘T35 VY3 (Australian Securities Commission: ASC)7} 2o 7}
HAEHA whEo|7] 7| delth, 5, oy 7|#Ho R 3 2 FE prolr dd 2§
AE7Es Edske A dAlel st Ve w 67 oH e AR
etetel e AAZF vt He AZ4E gt ol AE AEd AA
29| A "ok AAS ‘gl B A" (Wallis Report, 1997, 3)A %= A5+
Atk F, BT FEAESd FELE A A wAEES aHEH, FEEE7

o A

AL ot 1A% (premature) HAlolT ekaL Shar Gl Alo]t}80)

TAHEY AL 299 AXAY #=S st " RBNZZF R E 3 A9} H]23)
dE5HF¢7)BHNBDT) tg 7% AdS Sustus dA9 Ad4d 7157
HH =993 (Securities Commission)7}

T7h " Aelas) FMAE 1978 A
20119 ZAAMEE] SH Ly A wd w9y vjwst du dF 2 1He ¥
| o

86) “The Inquiry . . has not favoured their amalgamation into a single agency or mega-regulator.
The reasons for preferring separate, coordinated agencies to a mega-regulator are: . . . at this
stage in the history of our financial system and regulatory arrangements, fusion of those
agencies' functions and approaches would be premature. . .”) Australia Treasury, Fnancial
System  Inquiry  Final — Report  (Wallis  Report) ~ March 1997  (http:/fsi.treasury.go
v.au/content/finalreport.asp), p. 545 (Chapter 12 Coordination and Accountability, 12.6.3.
Mega-Regulation).

87) Toby Fiennes & Cavan O'Connor-Close, op. cit., p. 1.

88) Financial Markets (Regulators and KiwiSaver) Bill, Explanatory note, p. 1.
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= 4
AL 554571970 a2nA B3 Z4E 7lsel dvivd o & Fi
5 Fdst=ue wAgta 2v a2 ek $Eus 5§25 58 AHA
B3 gl A wFE FA &, o8y AdA s dFed AsE 2 Aol
ARdoltt 2008 AIAA 5971 ol F meanA BE A3t sl wek &
A Fgaua B g7 of= drg FxEa gla, 53577 E o
Aot 24 4 5 2 945 HEs wo7ka Jvk old AHeA Y w&3t
57179 56 2HA B G s 246 mE d3E AARL 42 AA
o B9 =9E st =4 &2 Aol#a Ert

(=28+Y 1 2013.01.07, AAMAIY : 2013.02.15, ATHEF LY : 2013.03.20)

7)H(twin peaks financial regulator), AXA7H57]%
(prudential regulator), %3375 7] #H(business conduct regulator), TF
Al AZH(regulatory underlap), TFAl 5% (regulatory overlap), &F-714
23745571 (Australian Prudential Regulation Authority), &% A5
A3](Australian Securities and Investments Commission), 2

Y (Financial Markets Authority)
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— Abstract X

Discussions on Introducing a Twin Peaks Financial
Regulator Model in Korea

Dong Won Ko

Recently, in relation to reforming the financial regulatory organizations
in Korea, the issue of introducing a "twin peaks" financial regulator
model is actively being discussed among scholars and practitioners. The
"twin peaks" model refers to the model where a prudential regulator and
a business conduct regulator are separately established and operated.
While an integrated financial regulator supervises and regulates all
financial institutions in all matters, the twin peaks regulators supervise
financial institutions according to their respective objectives, ie. a
prudential supervisor focusing on prudential matters of financial
institutions, and a business conduct regulator being involved in regulating
business conduct of financial institutions in selling their financial products.
This twin peaks model is currently adopted in the countries such as
Australia, Netherlands, and New Zealand, and recently the United
Kingdom is scheduled to implement this model in April 2013.

This article intends to analyze the advantages and drawbacks of the
twin peaks model, in particular based on the cases of operating in
Australia and New Zealand, by interviewing the relevant officials of the
regulators in those two countries. As a result, it is assessed that the twin
peaks model has more or less advantages of specializing in each operation
and contributing to the efficiency of the regulation and supervision (e.g,

the business conduct regulator is specializing in legal matters and so is
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more effective with regard to protecting financial consumers.) On the
contrary, it is revealed that the twin peaks model demonstrates drawbacks
in the matters of (i) "underlap regulation", i.e., certain financial institutions
(e.g. non-bank financial companies, securities firms and fund managers in
Australia) are not actually regulated by either financial regulator in the
matter of the prudential supervision, (ii) "overlap regulation", i.e., certain
financial institutions are regulated by both regulators in the area of their
certain businesses, (iii) the possibility of non-cooperation or non-exchange
of financial information between the two regulators, in which case it may
lead to the inefficiency of financial regulation, and (iv) "commercial
imbalance" regulation, i.e., a prudential regulator may engage in an
excessive or over-prudential regulation disregarding the demand or
environment of financial markets.

This article is cautious about introducing the twin peaks model in
Korea, because the drawbacks rather than the advantages are highly likely
to happen in Korea and in particular the two regulators are not likely to
cooperate each other or exchange information between them well, taking
into account the situations of conflicts and non-cooperation between the
current two regulators (i.e., the Financial Services Commission, the
financial regulation policy decision-making agency, and the Financial

Supervisory Service, the financial regulation execution agency).
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BAs7] flstea AW Vo s AARE YIS A s AAY FUFER
TR B, Aol #F AHFE AsteF shal Ivh(3W AllX)
F < o] A5 (facebook), E9IH (twitter), 5’}?’} E(kakao talk) & A
| 2~(social networking service, ©]&} ‘SNS'2} gt} )7} Al FHHAA AUl F7o| A o]
S g gAugt AR, AT Fol AHrEAl olFoAAE T ARSA ol

TEstd ¢ ol 713s At AeHdA 54 ARkl gig
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i
e
Al
X

jusl

=
olg g AR FAIAMH 2 Wike] e HRFNTFY Wt AAAEAE 2 o
& wA e EAS Ao +E

3] ARAARA 200 FxE 8t 0

A= SNS9| o] o] AlFE 20061 Al43] AWAA F 200 2 BOﬂ% TAAE
THoE HA FEEY W 3 A nk ntd) 5o AMAgRLTE HHFA
& ol gste] AHMY FHolA = I ANRHEE To ol vFY T A
HE ArMeAY Aas-as dAgsts T distels FHAAY A93xA1
& Aot Aol diste] “AALH 180€FE AALA JAHUL A%t
dde A4 29 2 AAvES AL A¥eE A2 FEA T AAY A
ofel Mg E¢d % IANAS T FIE A4S Ha, A9 H23 $4E
dfets daks WARTE AUEA @ SAste] A9d o] oy, 44
AAA 2 WA AAEE ol wph-SAAd SO FA44 247 AdE oA
7b Qn sto] dAR VI o8 dEA AR FAsta A¥se A2 P
sto Ha Hajde 878 FHA Xeta, WeldIA e 8AE FHEA 1@
o @R Autdde 2A459E dto] SNSS o] &8 el §8HUA0 A
2) AekE, A AideleIdisle] @t el EAR, e iets] SRSl 13), 2012 574
3) ol R, AEA, Ao AALE] Afst 2 Aol AN et FAAAY A -,

sk 8tg], Wk 46, 2012, 262

4) A3F(EH I ok TA =3k wi-AN T 5A) O F7EA AALH 180UEARAA Sl 3
A L AA] AARHTE EE W) QAL A e IAIAl ] sk o] el
of oJalA] opstae AREEEHINASI} Ade] NS TEL oJsh o] oA Hrh) HE
FHAFEAP} H3a} she A5 23 o3 o] oA ZhE AA-F3sAY whilsh= 8o
F3hEo] gAY el WA EE FuAle] AW YellE 33 QRFY, HE, AR, A ES] Q1
Eolu} H3-sleo] L 1 Hlof o9} fAlet Z1E WL R- A B AANE S §ink (4] A3Eh

5 44 HJM 2011.12.29. 2007&17H001, 2010311}88, 20106413}17319131 b

6) FHAATAL) = 2012 1€ 13Q AA Q3] ellA AEEH oA, AA$-H, SNSE &
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— Abstract

The problem of internet electioneering and proposed
legislation on system of protection to illegal election

Minho, Kim

Jongsun, Choi

Elections under the political conditions of the modern age is an
important institution that is accepted as inevitable reality cornerstone of
representative democracy, it is a political process. The public offices
election act was legislated in 1994 for fair management of election and
for protection of illegal electioneering. As the development of the Internet,
there were many changes in the electoral environment.

The public offices election act had significant impact in both type of
election campaign and government controls. In particular, the using social
networking services, such as facebook, twitter, kakaotalk etc in internet
electioneering brought about amendment the public offices election act.
And congress has agreed to revise an the public offices election act so
that most voters can be use internet for electioneering. This legislation
reflects the changed circumstances of information and telecommunication
in the electoral system.

In this article, I'll be examine the problem of internet electioneering
and proposed legislation on system of protection to illegal election as
follows ; The public offices Election Law, internet election coverage
deliberation system, some limitations to the fairness of the electoral
system and the election, and to prevent the associated negative

campaigning using the internet and internet campaign to prevent injustice,
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cyber election fraud monitoring system, the election broadcast deliberation
system, election articles deliberation system, the operating system and
anti-election fraud.

In brief, this article consists of five chapters. Firstly it look over
'introduction' in the first chapter. Secondly it deals with ‘electioneering
using the internet' in the second chapter. Thirdly it deals with 'internet
campaigning fraud prevention status' in the third chapter. Fourthly I'd like
to suggest an alternative about 'internet election issues of regulatory and
legal maintenance plan' in the fourth chapter. And lastly it deals with

'conclusion' in the fifth chapter.
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)

&8 A 2= (government  works), = A|4H(National Property), A2
(Copyright), &8 #2% FDB(government works database), &4 2

=)

& FZA A (Unified administration for government works)
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— Abstract X

Legal Issue on the Use and Protection of Copyrights in
Government work

Hyun-Kyung Kim

The rights of the copyright holder recognized by copyright law
essentially assume the cost for creative incentives. The assumption is
based on the concept of compensation equivalent to the creation, rather
than available shares (public domain) all things. However, government
works are naturally acquired in the course of the administration for the
purpose of achieving administration not have been recognized as a tool of
creative incentives. Thus, it is not right to grant equally comprehensive
and exclusive rights by copyright laws on government works. In
particular, the reason to provide the strict procedures and conditions of
the use of state-owned property in the State Property Act is not to cause
trouble to perform public purposes, and not to be a privilege for the
licensee.

Government works used by others except the case of administrative
confidential or privacy infringement do not interfere with the conduct of
public purpose, and can not be wused exclusively. Thus, it is not
reasonable to follow strictly principles of state-owned property. It makes
sense that free use doctrine is the governing principle in the case of the
use of these public works, not the rule of 'license' or 'contract'
Legislation concerning government works should be enacted in the
direction of the management and increasing its effectiveness, and the rule

on the 'use' of public works should be based on that citizens can actively
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utilize. Government works should be regarded not as 'state-owned
property” but as subjects that government manages for the people's active
use.

This thesis deprives these principles for government works and
suggests the directions for legislation. First, it is necessary to greatly
expand the range of works that are not protected by copyright law,
including works that public officials of state agencies or local government
officials created or acquired in the process of their job creation. For this
purpose, it is desirable to amend the Article 7 of the Copyright Act.

Second, another legislation is needed to implement comprehensively
legislative principles for government works. Whether or not an exclusive
right of the state to public works, legislation for systematic management
of government works is necessary. If people who want to use government
works should consult various ministries or public institutions to use the
works, it is clearly against the 'free and fair use' doctrine. In addition,
current management guidelines, such as regulations (directives) are not
enforceable norms. It is difficult to expect public agencies active
measurements to ensure the compliance of public authorities. In addition
to these systematic problems, resolution for conflicts between statutes
should be reflected in other laws. Such legislation should include the
integrated process to build and manage government works database.
Detailed provisions for copyright registration and identifying each of these
relationships need to be prepared. Unified administration for government
works is also needed. Clarifying the role and functions of the responsible
agencies and the cooperation obligations of other state agencies should be
provided.

Finally, the reliable management system and specific norms that
people can take advantage of government works should be established. It
is necessary to develop the procedures for the use of government works
from the perspective of users as well as public agencies which acquire

and manage the information. Provisions on usage period, complaint
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procedures, prohibited acts, etc. should be enacted. For this purpose, it is
needed to review the conditions for permitting the use according to
author, the nature of the work, or the purpose of the use, and the process

to enhance the fair use.
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18) DIRECTIVE 2002/22/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 7 March
2002 on universal service and users' rights relating to electronic communications networks and
services (Universal Service Directive)

19) Universal Service Directive Article 26 (Single European emergency call number) 1. Member
States shall ensure that, in addition to any other national emergency call numbers specified by
the national regulatory authorities, all end-users of publicly available telephone services,
including users of public pay telephones, are able to call the emergency services free of charge,
by using the single European emergency call number ‘112,
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XA B (location data), 7H21$]2]78 X (personal location information),

V5T Z(emergency rescue), YX AR 2-8(location data utilization),

43+ (location accuracy)
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— Abstract

Legal Issues on Utilization of Location Data
for the Sake of Emergency Rescue

LEE, Min-Yeong'

Nowadays the importance of personal location information is on the
rise, because it is utilized in industry area of LBS(location based service).
By means of information technology, location data has been the principal
factor of various ubiquitous services under public and private environment.
On the other hand, personal location information is personal data related
to information privacy as fundamental human rights. It is also reflected on
the statute, "Act on the Protection, Use, etc. of Location Data(APULD),
legislated to protect privacy from the leakage, abuse and misuse of
location data, promote a safe environment for using location data and
activate the use of location data.

Above all, APULD was revised to do with the emergent situation.
Also, investigative agencies want to use personal location information in
their investigation according to the legislations. Therefore, this article
focuses on the problem as regards the utilization of personal location
information in emergency rescue and improvement of location accuracy
for the purpose of emergent relief and investigation.

In this viewpoint, this article inquires jurisprudential review of the
status quo debate on theoretical access to the legal argument of
establishment and action and policy approach to the key issues in the

direction of the framework of utilizing location data on the basis of

* Professor of Legal Faculty at the Catholic University of Korea, Ph. D. in Law
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APULD. Consequently, the availability of personal location information
should be raised in emergency rescue on behalf of avoiding the
dysfunctions of the information society and facilitating right remedies,
being accompanied by specific legislative and policy responses in due
process. Meanwhile, the leakage, abuse and misuse of the location data
should be constrained to strengthen information privacy of location data
subject under the control of the required condition and due process the

court should be improved.



